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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Robert Wilner, Richard Belanger and Robert Vissa ap¬ 
peal from judgment*) of conviction entered on December 2, 
1!*74 and on .July 12, 1074, in the United States District 
Court for the Southern District of New York following 
a fourteen da.v trial before the Honorable Morris E. Lasker, 

1 nited States District Judge, and a jury. 

Indictment 73 Cr. 1102, filed on December 7, 1073, 
charged appellants and eight others in Count One with 
conspiracy to distribute and possess with intent to distri¬ 
bute controlled substances and in Count Two with possess¬ 
ing with intent to distribute approximately 500 pounds of 
marijuana in the Southern District of New York in violation 
of litle i’1 United States (3ode, Sections 812. 841(a)(1), 
841 lb) (I |( R) and 84«. 





Trial commenced on May 6, 1074 and concluded on May 
24, 1074, when the jury found defendants Wilner, Belanger 
and Vissa guilty on both counts. Defendant* Steven 
Smith, Nicholas Calabrc, Gary Stephen, and Paul Stephen 
were found not guilty.* 

On July 12, 1074 Belanger was sentenced to concurrent 
one year terms of imprisonment on each of Counts One and 
Two to be followed by a special parole term of two years. 
Wilner was sentenced on December 2, 1074 to n one year 
term of imprisonment on Count One, execution of which 
was suspended, and was placed on three years probation 
on Count Two. On July 12, 1974 Vissa was sentenced to 
concurrent one year terms of imprisonment on each of 
Counts One and Two, the execution of six months of the 
sentence suspended, and was placed on probation for six 
months with a two year term of special parole to follow. 

Appellants are at liberty pending this appeal. 

Statement of Facts 
The Government's Case 

In August 1971 Richard Thurlow r , a mate on a charter 
fishing boat in Miami, Florida, sailed to Jamaica, West 
Indies, with four other people, including defendants Dominic 
Mecca and Paul Stephen. In Jamaica they purchased ap¬ 
proximately five hundred pounds of marijuana which they 

* Defendant Dominic Mecca was severed and was trieJ and 
convicted in September 1974 and sentenced to one year imprison¬ 
ment by Judge Lasker. Defendant Richard Palmer pled guilty 
to Count One on May 6, 1974 was fined $2,500 and placed on 
probation for three years. Defendants James Adams and An¬ 
thony Coviello had not been arrested at the time of trial. Coviello, 
who was subsequently arrested, is awaiting trial. Adams remains 
a fugitive. 




I>rouglit buck to Miami where they were met by defendant 
(Jury Stephen who assisted them in unloading the marijuana 
111,0 ,,H ‘ tru,,kH of <- ars. The marijuana was subsequently 
sold in the United States (Tr. 25-52).* As more fully 
explained, ^fn, at page 6, Judge Lasker subsequently in¬ 
structed the jury to disregard the evidence relating to the 
August 11171 trip. 


Approximately fifteen months later Mecca, Wilner 
and 1 {danger began establishing an offshore churter fishing 
business, the purpose of which was to smuggle marijuana 
from Jamaica to the United States under the guise of a 
legitimate fish ng operation. They incorporated the busi¬ 
ness under the name Air Seas Charter, Inc. and purchased 
n 4!» foot Cigarette racing boat which they rigged with a 
tuna tower. (Tr. 55-56) Richard Thurlow was hired to 
supervise the construction of the i>oat and later to serve 
as its captain (Tr. 54). When the bills began to mount 
np. plans were made for a trip to Jamaica to purchase marl- 
juaiut so it could be sold at a profit to cover expenses (Tr. 
60). Wilner, who had been taking Hying lessons and who 
owned an airplane, recruited defendant Palmer, his flight 
instructor, and together with Belanger, Mecca and Thurlow 
they searched for and found, a deserted island (WiIlia.as 
Island) with a landing strip in the Bahamas (Tr 1343 ) 

I la" 8 *»»*«' »>ade to fly five to seven hundred pounds 
of marijuana from Jamaica to the deserted island where 
a boat operated by Thurlow would pick it up. Ki„ ce the 
boat Thurlow was converting was not in operating condi¬ 
tion, a new boat was purchased with funds contributed l,v 
defendant James Adams (Tr. 73-74) Palmer, who then 
was cooperating with Customs officials, informed a Customs 
agent of the plans that were being made and on two ocea- 
smns taped conversations among Wilner. Belanger and 
Mecca as they discussed the operation. These tapes were 

* .u T r ; , ref „ erH to pages in the trial transcript; “Br.” refers 
to the brief of the specified defendant. 
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played for the jury (Tr. 1367, 1377). In March 1!)73 1 'ai¬ 
mer and Wilner flew to Jamaica where they were met by 
Mecca and Helanger, who helped load the marijuana on 
the plane I Tr. 1388). The marijuana wax then flown to 
the deserted island and left under some hushes. Palmer 
and Wilner flew back to Miami where they informed Tliur- 
low of their success. Palmer also informed the Customs 
officials (Tr. 1392) and when Thurlow and Hteven Smith, 
another deckhand whom Thurlow hud recruited, went to 
the island by boat to pick up the marijuana, they were 
arrested and the marijuana was seized by United States 
and Huhumian officials (Tr. 97-98). Thurlow and Smith 
were subsequently tried and convicted in the Hahamas. 

The operations of Air Seas Charter Inc. continued in 
spite of the unsuccessful trip. Palmer, however, did not 
continue to provide the Customs officials with information 
about the group's activities. In May 1973 Palmer and 
Robert Vissa flew to Jamaica where they were met by 
Dominic Mecca (Tr. 1411-12). Approximately r>0() pounds 
of n.arijuana was loaded on the plane and subsequently 
dropped from the plane to a boat and brought into Miami. 
The marijuana was then driven to New York in two cars 
operated by Anthony Coviello and Gerald Mitchell. (Tr. 
670-675) The possession of this 500 pounds of marijuana 
in the Southern District of New' York is the subject of the 
second count of t’ j indictment. Two additional trips were 
made in June ami August 1973 involving several of the 
named defendants. Tue method of operation was basically 
the same as in the previous trips. In June, however, Mitchell 
was arrested on the New Jersey Turnpike as lie was trans- 
portimr approximately 255 pounds of marijuana by car 
from Miami to New York. 




The Defense Case 

None' of the defendant* presented any evidence. 

ARGUMENT 
POINT I 

The District Court did not amend the indictment, 
and the exclusion of evidence which the District 
Court found irrelevant did not pre udice any de¬ 
fendant. 

On this appeal, appellants Wilner and Vissa contend 
that Judge Lasker committed reversible error by instructing 
the jury to disregard the incriminating evidence concern¬ 
ing the August 19< 1 and August 1978 trips to Jamaica 
and by striking the lirst overt act of the conspiracy count 
relating to the August 1971 trip. The argument advanced 
is that the latter ruling, far from achieving its clear pur¬ 
pose of protecting the defendants’ right to a fair trial, 
amounted to an improper amendment of the indictment. 
Alternatively, it is claimed that the exclusion of the evi¬ 
dence prejudiced the defendants, since it precluded them 
from arguing the jury that they were entitled to an 
acquittal because the proof showed multiple conspiracies 
instead of the single conspiracy char" d. (Wilner Hr. 
at 11, 11-15: Vissa Hr. at 7). Vissa further argues that 
the evidence in any event established multiple conspiracies 
and that the trial judge should have dismissed the tonspi- 
racy count on the authority of Kottcukox v. tniterf Stuff*, 
82N I .S. 7o0 (194(1). These contentions, we submit, are 
wholly without ru< rit. 

A. The District Court's Ruling. 

At the close of the Government's case, the defendants, 
relying on Kutteakon, moved to dismiss the conspiracy 
count on the ground that there was a material variance 
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lietweeu the proof, which allegedly established multiple 
conspiracies, and the charge, which alleged a single con¬ 
spiracy. The District Judge denied the motions t Tr. 1816- 
17). 

Contrary to Vissa’s claim (Y'issa Hr. at 6), the District 
Court did not find that the evidence established three 
separate conspiracies. Indeed, Judge Lasker stated: “I con¬ 
clude that Kotteakos is not applicable to this case." (Tr. 
1816). Judge Lasker also concluded, however, that the 
evidence relating to the events of August 11171 and August 
11173 was “insufficient to put before the jury as part of 
the conspiracy alleged in this indictment" (Tr. 181(1). Hav¬ 
ing decided to exclude this evidence from the jury’s consid¬ 
eration, the District Judge instructed the jury before sum¬ 
mations and at the beginning of his charge to disregard 
this evidence, which he told the jury was stricken from 
the record (Tr. 1840, 2106). He also instructed the jury 
that overt act number 1 relating to the event's of August 
1071 was stricken from the indictment (Tr. 2106, 2132). 
Overt act number 1 was physically removed from the copy 
of the indictment given to the jury during it deliberations. 

B. The Indictment was not Amended. 

It is black letter law tliut an indictment cannot be 
amended except by resubmission of the case to a grand 
jury. Ex i>arte Bain, 121 U.S. 1 (1887) ; Russell v. United 
States, 360 U.S. 749, 770 (1962); United States v. Norris, 
2*1 I'.K. 619 (1930). Over the years, however, the Supreme 
Court and the Courts of Appeal have in fact approved 
a variety of changes in indictments. United States v. 
Cirami, 7)10 F.2d 69, 72 (2d Cir. 1975). Thus, “a useless 
averment" of an indictment may be ignored. Ford v. 
United States, 273 U.S. 593, 602 (1927), and “courts have 
regularly permitted juries to disregard as surplusage lan¬ 
guage in an indictment not essential to allegations of the 
offense charged. United States V. Cirami, supra, 510 F.2d 
at 72. 
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1973. Judge Lasker concluded that the challenged evidence 
was too remote from the issues to be considered by the jury. 
In other words, he found the evidence to be irrelevant. 
Accordingly, he decided to strike the evidence and instruct 
the jury to disregard it. This ruling, we submit, was well 
within the sound discretion of the District Court.* 

Wilner and Yissa argue that they were materially preju¬ 
diced by the District Court’s ruling because it prevented 
them from asserting as a defense to Count One that the proof 
showed multiple conspiracies. No authority is cited by 
either of them to support this argument. Properly analyzed, 
the argument is totally devoid of merit. 


It is. of course, true that “[wjhether a scheme is one 
conspiracy or several conspiracies is primarily a jury 
,. ;V question." United State* v. Rodriguez, .‘>09 F.2d 1342, 
1348 (5th Cir. 1975) (emphasis added); United State* v- 
IPirili, 330 F.2d 316, 327 (2d Cir.), cert, denied, 379 U.8. 

.. 845 (1964) ; United State * v. Crosby, 294 F.2d 928, 945 (2d 
% Cir. 1961), cert denied as Mittelman V. United State*, 368 
I'.K. 984 (1962). Under this principle, it would appear that 
irt u cuh 6 niiere only scparutp und distinct conHpii*acics urt* 
shown, a efendant may permissibly argue to a jury the 
prosecution proved multiple conspiracies instead of the 

s : ugle Vonspiracv charged and that therefore the jury should 
s _ -■> > 

* labile at thia point the issue may be academic, the 
* ^Government submits that the stricken evidence was admissible 
as part of the conspiracy, e.g. United States V. Sperling, 506 F.2d 
1325 (2’d Cir-1974), cert, denied, 43 U.S.L.W. 3474 (U.S., March 
3 1975); United States V. Mallah, 503 F.2d 971, cert, denied, 43 
U.S.L.W. 3515 (U.S., March 25, 1975); United States V. Tramunti, 
Dkt. No. 74-1550 ( 2d Cir., March 7, 1975), slip op. 2107, or, 
alternatively, relevant proof of the existence and aim of the 
conspiracy. United States V. Cohen, 489 F.2d 945. P49 (2d Cir. 
1973); United States v. De Sapio, 435 F.2d 272, 280 ( 2d Cir. 
1970), cert, denied, 402 U.S. 999 (1971); United States v. Bon- 
anno, 467 F.2d 14, 17 (9th Cir. 1972), cert, denied, 410 U.S. 909 
(1973). 





return u verdict of not guilty on the conspiracy count. In 
the present case, hud the evidence relating to the events 
of August 1971 and August 1973 remained in the case, it 
might have lieen improper to refuse to allow the defense 
to make such an argument, assuming arguetulo that the 
record would then properly be viewed as showing only 
separate and distinct conspiracies. But, since that evidence 
was excluded on the ground of remoteness i.e. irrelevancy, 
there was no basis for asserting the multiple conspiracies 
defense on the evidence before the jury. We know of no 
authority which permits a defendant to mount a defense 
l, ;l sed upon evidence, which the District Court has found to 
Ik* irrelevant and bus excluded from the jury’s consideration. 

Appellants do not demonstrate on this appeal that the 
excluded evidence was proof of any relevant fact in the 
ease. Bather, their claim appears to be that they were 
entitled to rely on that evidence even though it was irrele¬ 
vant and, indeed, precisely because it was irrelevant, 
fnder such circumstances, we fail to understand how the.' 
ran assert that they should therefore receive a new trial. 
Had Judge Lasker not excluded this evidence, there un¬ 
doubtedly would have been an outcry on this appeal about 
multiple conspiracies, prejudice and spill-over effect from 
that evidence. Having been protected from the possibility 
of that kind of prejudice, they cannot »e heard to complain 
about the ruling. 

In any event, it is clear that the issue of whether a single 
conspiracy or multiple conspiracies had been proved was 
placed squarely before the jury by the District <’ourt,'s 
charge (Tr. 2127 I. And, indeed, trial counsel for Wilder 
in his summation made the multiple conspiracies argument 
to the jurv even after the first limiting instruction was given 
(Tr. IS4(f, 2047). Under the defense view of the case. the. 
proof, e\en without the excluded evidence, apparently per 
niitted the inference that multiple conspiracies had been 
established. However, as the Government contended and 
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the jury found, the proof also warranted a finding that there 
was u single conspiracy, as charged in the indictment. 


A major fallacy inherent in appellants’ argument is the 
unarticulated premise that if the jury found more than one 
conspiracy, they were required, as a matter of law, to 
return a verdict of not guilty. While that may have been 
the effect of the District Court’s instruction (Tr. 2127), 
the charge given was more favorable to the defendants than 
that to which they were entitled. See United State* v. 
Sperling, supm, 506 F.2d at 1341; United State* v. ,Sisco. 
503 F.2d 1337, 1345 (2d Cir.), cert, denied, 43 U.S.L.W. 3281 
( U.S., Nov. 12, 1074). Under this Court’s recent decision in 
/ nited State* v. Tramunti, Dkt. No. 74-1550 (2d Cir., March 
i. !!»<•»). slip op. 2107 at 2140, however, it is clear that even 
it multiple conspiracies are established by the evidence, the 
jury is still entitled to find “that one of the proven ’con¬ 
spiracies was the single conspiracy charged.” (emphasis in 
original). 


"Here, however, where there was proof of the single, 
overall conspiracy, the fact that there also was evi¬ 
dence of other conspiracies or that the jury could 
have found two major conspiracies does not require 
a mandatory charge of acquittal.” (Id. at 2141- em 
phasis in original).* ’ 

In the present case, it cannot be rationally disputed that 
the evidence was sufficient to permit a finding by the jury 
of the single, overall conspiracy charged. Thus, even if the 
excluded evidence had been allowed to remain in the record 
for the jury’s consideration and even if they might have 
concluded that the events of August 1371 and August 1!>73 
constituted one or more separate conspiracies, under the 
Tramunti r ule they still could properly have found the 

♦ \ T r m “r W<1 , COm ! 1,etely dif,po8es ot Vissa’s further argument 
that Judge Lasker should have dismissed Count One at the close 
of the Government’s case in chief. 
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defendants guilty of the conspiracy count, since “one of the 
proven conspiracies was the single conspiracy charged." 
In sum, in this case the defense of multiple conspiracies, 
which appellants assert could more effectively have lieen 
made if Judge Lasker had not excluded the evidence, was 
really no defense at all, since it would not have legally 
entitled them to an acquittal. 

POINT II 

The evidence was more than sufficient to sup¬ 
port Belanger's conviction on both counts and the 
trial court's instructions were correct. 

Belanger argues that his conviction under both counts 
should be reversed because the evidence was insufficient to 
support the guilty verdict on Count Two under Pinkerton 
v. United Htute*, 328 U.8. 640 (1945) and because the trial 
judge's instructions on the conspiracy count were inade¬ 
quate. Neither claim has merit. 

A. The Evidence Against Belanger 

The proof at trial revealed a continuing conspiracy to 
smuggle large quantities of marijuana into the Cnited 
States from Jamaica for sale and distribution in this 
country. There was evidence from which the jury could 
have found that Belanger understood that tin March 1973 
attempt to smuggle marijuana into the Cnited States, in 
which he plainly participated, was part of a continuing, on 
going marijuana smuggling venture. First, Belanger dealt 
directly with the core members of the conspiracy, i.e. Thur- 
low. Calmer, Wilner, Mecca and Adams. In fact, he was 
one of the officers in the Air-Sea Charter Corporation (OX 
7 1 . Second, during the tape recorded conversation of 
February 22, 1973, Mecca, in discussing the planned March 
dip and how much marijuana the plane could safely carry, 
remarked to Belanger, Wilner and Palmer: “We don't really 
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have to push ourselves to the limit, especially the first time. 
We’ll take a safe load.” (emphasis added). Further evi 
<leave that Belanger knew that this was a continuing con¬ 
spiracy is contained in Thurlow's testimony about the pur¬ 
chase of marijuana by Belanger and Mecca for the March 
trip. (Tr. 86-88) Initially Thurlow, Mecca and Belanger 
went to .Jamaica to make arrangements to purchase hashish 
being produced by Adams Although the hashish operation 
was to produce fifty to seventy-five pounds a day, at the 
time Mecca and Belanger went to Jamaica to arrange the 
first shipment, not enough had been produced to insure a 
full plane load. Belanger, therefore, suggested that they 
make an immediate trip with marijuana. (Tr. 88) The jury 
could have inferred from this testimony that Belanger con 
template*! participating in a large scale hashish smuggling 
operation wtih his co-conspirators. 

Furthermore, after the March 1973 trip, Mitchell met 
with Belanger and Mecca who informed them of tin* arrest 
of Thurlow and Smith on Williams Island and further de¬ 
clared that “we were going to make another trip.” (Tr. 655). 

This proof, together with the evidence against Belanger 
recited at 12-13 of his brief, was amply sufficient to permit 
the jury to And that Belanger understood that in joining 
this conspiracy, he was linking himself to a highly sophisti¬ 
cated on-going venture to import and sell marijuana on a 
commercial basis. Once membership in such a conspiracy is 
established, under familiar principles it is presumed to 
continue absent affirmative evidence of withdrawal, of 
which here there was none. Mere cessation of activity is 
not enough to constitute a withdrawal from the conspiracy. 
The burden of proving withdrawal rested squarely on Bel¬ 
anger. United States v. Borelli, 336 F.2d 376 (2d Fir 
1664). cert, denied, 379 U.8. 960 (1965); United States v. 
Consolidated Laundries Uorp., 291 F.2d 563. 573 (2d Fir 
1961); United States v. Cotnpagm, 146 F.2d 524, 527 CM 
Fir. 1944), eert. denied, 324 U.8. 867 (1945). 






t'leai’v, then, the jury could have properly found, us il 
did, that lie la nger continued to be u member of the con¬ 
spiracy during May, 1973 and thereafter. Since the sub¬ 
stantive offense which occurred in May, 1973 was com¬ 
mitted during the course of and in furtherance of the con¬ 
spiracy and was unquestionably a reasonably foreseeable 
art, Itelnnger's liability for the substantive offense charged 
in fount Two is fully supported by Pinkerton. 

B. The Trial Court's Instructions were Correct 

Belanger's contention that Judge Lasker's charge failed 
to locus the jury's attention on the scope of his agreement 
is wholly unsupported by the record. 

First. -Judge Lasker carefully instructed the jury that 
“guilt is personal," that the case against each defendant 
“stands or falls on the proof or lack of proof of the charges 
against that particular defendant and not somebody else" 
and that “the guilt or innocence of a defendant must lie 
determined beyond a reasonable doubt solely on the evi¬ 
dence against him." (Tr. 2119). 

In explaining the essential elements of the crime of 
conspiracy to tin* jury, the District Judge stated: 

“[Y|ou must find that the defendant whose guilt or 
innocence you are considering at that time knowingly 
and wilfully associated himself with the conspiracy 
or joined it." ( Tr. 2121). 

Judge Lasker explained in detail to the jury how they 
should determine the element of membership in the con¬ 
spiracy as follows: 

“Let us talk about this second element, that is, 
membership in the conspiracy, individual raember- 
ship in the conspiracv. 








\ou cannot find Mr. X guilty of count I unless 
you find thal Mr. X knowingly joined the conspiracy. 

Let me be more specific for you. if you con¬ 
clude that the conspiracy charged in this indictment 
existed, you must determine whether the defendant 
whose case you are considering was a meml*er or 
became a member, whether he participated in the 
conspiracy with knowledge of its unlawful purpose 
anil in furtherance of its unlawful objectives. 

T° fiud u defendant’s membership in a conspiracy 
you must find that he knowingly and intentionally 
participated in it. Thus, mere knowledge bv a de¬ 
fendant of the existence of a conspiracy or of anv 
illegal act on the part of another at’ ceil co-conspi- 
rator or mere association with one or more of Un¬ 
co-conspirators is not sufficient in itself to establish 
membership. The government must establish beyond 
a reasonable doubt that the defendant under (j ues- 
tion was aware of the basic purposes and objects 
of the conspiracy, and he entered into it with a 
specific criminal intent and that was with the pur¬ 
pose to violate the law. 

So if a defendant with an understanding of the 
unlawful character of the conspiracy intentionally 
engages, advises or assists for the purposes of fur- 
thering it, then he becomes a knowing and wilful 
participant or conspirator. 

^1 hatha• or not a defendant van a member of the 
eonipiraci/ or joined the conspiracy want be deter¬ 
mined —/ believe 1 may have mid thin before bat I 
vill stress it again—on the evidence an to Inn ova 
actions, his own conduct, his oten state,nets and 
declarations, his oirn connection with the arts and 
conduct of the other alleged co-conspirators. (Tr. 
2127-119; emphasis added;. 
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Judge Lasker’s instructions fully complied with this 
Court’s decision in United States v. Ilorelli, 336 F.2d 376 
1 2d Cir. 1964 1 , cert, denied, 379 U.S. 960 (1965i. See 
l ulled States v. Sperling, supra, 506 F.2d at 1341; United 
States v. lignum, 4X5 F.2d 490, 497-98 (2d Cir. 1973), va¬ 
cated on other grounds, 417 U.S. 903 (1974). As we have 
previously indicated, the instruction on whether the proof 
showed single or multiple conspiracies (Tr. 2126-27 1 was 
more favorable to the defendants than that to which they 
were entitled. I nited States v. Sperling, supra; United 
Slates v. Tramunti, supra. Finally, the Pinkerton instruc¬ 
tion (Tr. 2142) was entirely correct. See United States v. 
Carroll. 510 F.2d 507. 508-09 (2d Cir. 1975). 

POINT III 

The prosecutor's summation did not deprive the 
defendants of a fair trial. 

ISelunger and Vissa contend that the prosecutor's sum¬ 
mation contained remarks designed to inflame the passions 
of the jury and had the effect of denying them their right 
to a fair trial. The contention is wholly without merit. 

Ilelanger asserts that it was objectionable for the prose¬ 
cutor to characterize the defendants’ roles in the conspira¬ 
torial scheme "as directors, officers or employees of a cor¬ 
poration I Tr. 2098). The challenged remark, however, was 
a perfectly permissible response to the argument made by 
one of the defense attorneys who stated in his summation: 

“Weeks later there is a meeting, 1 called it the board 
of directors meeting, and at this meeting the master 
of ceremonies, or the chairman of the board is saying 
•Von will do this, you will do that, you will do the 
other thing’..." (Tr. 1883). 



lfi 


o 


The prosecutor's response to thin argument was com 
pletely justified. La-ten v. United Staten, 355 I'.S. 339 , 300 
n.15 1 1958) ; United Staten V. Santana, 485 F.2d 365, 370-71 
IlM <’ir. 1973), cert, denied, 415 U.8. 931 (1974); United 
Staten v La Soma, 480 F.2d 522, 525-26 (2d Fir. 1973), 
eert. denied, 414 U.S. 855 (1973). 


Furthermore, the record fully supports the conclusion 
that Air-Sea Charter, Inc. was a corporation formed osten¬ 
sibly to conduct u charter fishing business, but, in actuality, 
served as u “front” for the illegal smuggling operation. 
Appellants Wilner, and llelanger and co-defendant Mecca 
outwardly ran this company. Co-conspirators Mitchell and 
Thurlow and co-defendant Smith were employees of the 
corporation. To equate their position in the corporation 
with their roles in the conspiracy was completely proper. 
The corporation was one of the means used to effectuate 
the conspiracy. The prosecutor here did no more than 
marshall the inferences that the evidence supported. United 
Staten v. White, 486 F.2d 204, 207 (2d Cir. 1973), cert, 
denied, 415 I .S. 980 (1974); see United Staten v. DeFilht, 
-■’7 f -'l 833. 840 (2d Cir. 1958), cert, denied, 359 US 915 
(1959).* 


The second challenged remark is Government counsel’s 
statement near the close of his summation : 

“Members of the jury, the case will be yours 
shortly. You took an oath to well and truly trv 
this ease without fear, favor, prejudice or sympathy. 
Yours is a different job. The problems of drugs in 
this community need no amplification, not only in 
this community but in this country. We are dealing 
here with a very serious case. Hverv case is serious. 


* It is important to note that when objection was made 
below to this statement by the prosecutor, the District Judge 
concluded that the remark was a “beautifur response to the 
argument of defense counsel and "fair comment” (Tr. 2169). 
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Hut there is a lot of marijuana aid a lot of money 
involved in these hags. And soon it is going to be 
up to you.” (Tr. 2102-03). 

This remark, we submit, in the context of the record 
before the jury was not improper. In I'nited Mutex v. 
liamox, 208 F.2d 878, 880 (2d Cir. 1959), this Court ob¬ 
served : 

*‘[\V|e think it not improper for Government coun¬ 
sel in the prosecution of such a case, at least within 
reasonable limitations, to emphasize the importance 
of the case by calling attention to the unsavory na¬ 
ture and the social consequences of illicit traffic in 
narcotics—consequences far more serious than those 
flowing, for instance, from illicit traffic in lottery 
tickets or in untaxed liquor.” 

See also Chatman v. I'nited Staten, 411 F.2d 1139, 1142 19th 

Cir. 1969). 

/ 

The next comment, which is said to have been im¬ 
proper, followed immediately after the foregoing: 

“Thurlow did his time, Mitchell did his time, Palmer 
is going to get sentenced in a few weeks. How about 
the rest of them? 

Ladies and gentlemen, if you let them walk out 
of here, they'll Is* laughing all the way to Williams 
Island.” (Tr. 2103). 

While it may have l»een injudicious, this last bit of 
rhetoric hardly warrants the grant of a new trial. I nited 
States v. Stead, 422 F.2d 183, 184 (8th Cir.), cert, denied, 
397 C.S. 1180 (1970); ef. I'nited States V. Hell, 498 F.2d 
ss7, 889 i 7th Cir. 1974 i; (nited States v. I tela if, 500 F.2d 
1360. 1367 isth Cir. 11)74>. Judge Lasker’s observations on 
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the tone and quality of the prosecutor's summation arc 
especially pertinent here: 

“I would have preferred that there had been no infer¬ 
ence to the narcotics . . . , hut I believe that 1 em¬ 
phasised to the jury the fact that they should dis¬ 
regard what the subject matter of the indictment was. 
and in any event I didn’t find Mr. Truebner’s remark 
prejudicial, although I thought it was perhaps a little 
poorly chosen. 

“I think it is only fair to the government for me to 
observe, in case an appellate judge reads what I am 
now saying, that I felt that Mr. Trnebner's minima 
tion was made in a very calm, dispassionate tone and 
that that is something which must Is* taken into con¬ 
sideration by the trial judge in reaching decision on 
these matters.” (Tr. 2159-60).* 

Fifty years ago, in l)i Carlo v. United States, 6 F.2d .361, 
•168 (2d Fir.), ceti. denied, 268 U.S. 706 (1924) Judge 
Learned Hand articulated the proper approach to be taken 
in cases challenging the propriety of the prosecutor’s sum 
mation. Speaking for this Court, Judge Hand in that case 
concluded that there had been no abuse in the comments of 
the Fnited States Attorney who called upon (lie jury “to 

* At the trial’s outset, before the opening statements, the Dis¬ 
trict Court instructed the jury that statements by the attorneys 
do not constitute evidence and that they were to base their deci¬ 
sion solely on the evidence. (Tr. 3-4). Prior to summations the 
District Court again reminded the jury of the non-evidentiary 
nature of counsel’s statements. (Tr. 1839). 

In his charge to the jury, Judge Lasker instructed that the 
jurors were not to be swayed by sympathy or prejudice (Tr. 2107) 
and instructed them ,hat the subject matter of the case (mari¬ 
juana) had nothing to do with their deliberations (Tr. 2107). 
Throughout the charge the District Court reminded the jury to 
decide the case based solely on the evidence (Tr. 2111. 2115, 2119 
2145). 
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put an end to th<* rule of the ‘dagger ami the stiletto’, to 
the ‘invisible power behind these defendants'”: 

“While, of course, we recognize that the prosecution 
is by custom more rigidly limited than the defense, 
we must decline to assimilate its position to that of 
either judge or jury, or to coniine a prosecuting at¬ 
torney to an impartial statement of the evidence. 
He is an advocate, and it is entirely oroper for him 
as earnestly as he can to persuade the jury of the 
truth of his side, of which he ought to be thoroughly 
convinced liefore he begins at all. To shear him of 
all oratorical emphasis, while leaving wide latitude 
to tin* defense, is to load the scales of justice; it is 
to deny what has always been an accepted incident of 
jury trials except in those jurisdictions where anv 
serious execution of the criminal law has yielded to 
a ghostly phantom of the innocent man falsely con¬ 
victed.” Id. at 368. 

The prosecutor in this case indulged in far less “ora¬ 
torical emphasis" than that which .Judge Ham! approved of 
in Di < <trlo. Hut, even it his remark is deemed improper, 
in this case, given the overwhelming evidence against appel 
hints, and the fact that the remark came at the end of an 
otherwise "calm and dispassionate” summation delivered ai 
the conclusion of a relatively long and hard fought trial, it 
is perfectly clear that “a reversal would be an immoderate 
penalty." I nited State* v. bot*ch, 102 F.2d 35 , 37 ( 2 d 
<’ir. t, orrt. denied, 307 l', 8 . 022 (1939). 
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CONCLUSION 

The judgments of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Cubban, 

United Staten Attorney for the 
Southern Itistrict of Xeir York. 
Attorney for the United Stctes 
of America. 

Daniel J. Pykett, 

Lawrence H. Feld, 

Assistant United States Attorneys, 

Of Counsel. 
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